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Service Station Dealers of America and Allied Trades 

Congress is taking a new look at the two 
long-time industry issues: comp time and 
internet sales. 
    

COMP TIMECOMP TIMECOMP TIMECOMP TIME    
 
Representative Martha Roby (R-AL) has 
introduced the Working Families Flexi-
bility Act of 2013, H.R. 1406.  The legis-
lation would amend the Fair Labor Stan-
dards Act of 1938 
to allow employ-
ers to offer pri-
vate-sector em-
p l o y e e s  t h e 
choice of paid 
time off in lieu of 
cash wages for 
overtime hours 
worked.  
 
Specifically, the 
bill: 
 
*Allows employers to offer employees a 
choice between cash wages and comp 
time for overtime hours worked.  Em-
ployees who want to receive cash wages 
would continue to do so.  No employee 
can be forced to take comp time instead 
of receiving overtime pay. 
 
*Protects employees by requiring the 
employer and the employee to complete 
a written agreement to use comp time, 
entered into knowingly and voluntarily 
by the employee.  Where the employee 
is represented by a union, the agreement 
to take comp time must be part of the 

collective bargaining agreement negoti-
ated between the union and the em-
ployer. 
 
*Retains all existing employee protec-
tions in current law, including the 40-
hour workweek and how overtime com-
pensation is accrued.  The bill adds addi-
tional safeguards for workers to ensure 
the choice and use of comp time are 

truly voluntary. 
 
*Allows employ-
ees to accrue up 
to 160 hours of 
comp time each 
year.  An em-
ployer would be 
required to pay 
cash wages for 
any unused time 
at the end of the 
year.  Workers 

are free to ‘cash out’ their accrued comp 
time whenever they choose to do so. 
 
I always thought this was a great idea.  I 
remember the first time we worked on it.  
I believe it was in the mid 1990’s with 
then Representative Cass Ballenger (R-
NC).  The bill passed the House but we 
failed to overcome a filibuster in the Sen-
ate.  We gave it another good run in 
2003 but came up short. 
 

It really seems to make sense to me.  I 
thought then and still do now that in the 
modern workplace this should be an 
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Peter did not have anything new this month, Peter did not have anything new this month, Peter did not have anything new this month, Peter did not have anything new this month, 
so we are running an older article that  so we are running an older article that  so we are running an older article that  so we are running an older article that  
needs to be repeated.needs to be repeated.needs to be repeated.needs to be repeated. 
 
Recently, five Michigan service station deal-
ers admitted guilt to criminal charges that 
they had fixed the street prices they charged 
consumers within a penny or two of each 
other on at least 5 separate days in February 
and March 2011.  They were lucky to es-
cape by paying fines of between $10,000 and 
$15,000 each.  
 
Most states have laws that mimic the 
Sherman’s Act’s condemnation of price fix-
ing, which they can enforce against local 
conspirators too small to be targets of the 
Justice Department or the Federal Trade 
Commission.  These defendants fit that pro-
file. 
 
Under most if not all state antitrust laws 
price-fixing is a felony.  Under Michigan’s 
Antitrust Reform Act, the dealers could 
have faced up to two years in prison.  Also, 
their businesses could have faced fines up to 
$1,000,000 each. 
 
Conviction for price-fixing can cause collat-
eral damage as well.  There is the risk that 
consumers can use the guilty plea as proof 
in civil cases demanding up to triple dam-
ages and attorneys’ fees as well.  In addition, 
under the Petroleum Marketing Practices 
Act, such criminal misconduct can constitute 
a ground for termination or nonrenewal of 
the franchise relationship. 

 
To be found guilty of price-fixing, the state 
does not need to prove that dealers enter 
into an ironclad agreement to set prices at a 
specific level.  An agreement can consist of a 
“nod and wink” among participants.   
 
As in the Michigan, it is no defense that 
there was some discrepancy among the com-
petitors’ prices so long as there is some un-
derlying agreement that affects pricing.  
Price-fixing agreements may consist of, for 
example, agreements to hold prices firm, to 
eliminate or reduce discounts or to maintain 
price differentials between different grades 
of product.  The best defense is not to dis-
cuss retail pricing with your competitors at 
all.   
 
Be sure your managers know about the dan-
ger and obey the law.  Their actions can re-
sult in liability to your business. 
 
In these days, the climate of hostility towards 
gasoline pricing makes it an inviting target 
for aggressive state enforcement agencies.  
Don’t become a target; price-fixing isn’t 
worth it. 
 
pgunst@agtlawyers.com 
To access the latest articles by the Service Station 
Dealer’s legal counsel, please visit the “Service 
Station Dealers: Legal Issues” section of the As-
trachan Gunst Thomas Rubin, P.C.    website at:  
http://www.agtlawyers.com/resources/
petroleum.html.  
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“�Under 
most if not  
all state  
antitrust  
laws  

price-fixing  
is a felony.” 

By Peter H. Gunst  
pgunst@lawyers.com 
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Many Tax-Exempt Organizations Must 
Have Filed with IRS By May 15 to 

Preserve Tax-Exempt Status 

A key deadline of May 15 required many 
tax-exempt organizations to file annual re-
ports with the Internal Revenue Service. 
Organizations will see their federal tax ex-
emptions automatically revoked if they 
have not filed reports for three consecutive 
years. 
 
The Pension Protection Act of 2006 man-
dates that most tax-exempt organizations 
file annual Form 990-series informational 
returns or notices with the IRS. Under this 
law, organizations that fail to file reports for 
three consecutive years automatically lose 
their federal tax-exempt status. The law, 
which went into effect at the beginning of 
2007, also imposed a new annual filing re-
quirement on small organizations. 
Churches and church-related organizations 
are not required to file annual reports. 
 
Form 990-series information returns and 
notices are due on the 15th day of the fifth 
month after an organization’s fiscal year 
ends. Organizations that need additional 
time to file may obtain an extension. 
 
Many organizations use the calendar year 
as their fiscal year, which makes May 15 
the deadline for them. Organizations that 
fail to file annual reports for three consecu-
tive years will see their tax exemptions auto-
matically revoked as of the due date of the 
third required filing. 
 
Small tax-exempt organizations with aver-
age annual receipts of $50,000 or less may 
file an electronic notice called a Form 990-
N (e-Postcard), which asks organizations 
for a few basic pieces of information. Tax-
exempt organizations with average annual 

receipts above $50,000 must file a Form 
990 or 990-EZ, depending on their receipts 
and assets. Private foundations file a Form 
990-PF. 
The IRS began to publish the names of 
organizations identified as having automati-
cally lost their tax-exempt status for failing 
to file annual reports for three consecutive 
years. Organizations that have had their 
exemptions automatically revoked and wish 
to have that status reinstated must file an 
application for exemption and pay the ap-
propriate user fee. 
 
The IRS offers an online search tool, Ex-
empt Organizations Select Check, to help 
users more easily find key information 
about the federal tax status and filings of 
certain tax-exempt organizations, including 
whether organizations have had their fed-
eral tax exemptions automatically revoked. 
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Disaster Preparedness:  
Plan to Survive  

Recent events have shown that if your com-
pany is to survive a disaster, you must de-
velop a plan for business recovery. Many 
businesses have contingency plans in place 
to help them recover from floods and hurri-
canes; but who actually plans for computer 
viruses or anthrax? The purpose of this bul-
letin is to discuss the elements of a Disaster 
Recovery Plan – why you need a plan, how 
to get started, what to consider, and where 
to find help. 
 

Great reasons to planGreat reasons to planGreat reasons to planGreat reasons to plan    
 
The overall goal is to return your business 
to normal operations as quickly as possible 
and, perhaps more importantly, before your 
competitor is back in business. Many busi-
nesses fail each year after suffering damage 
from serious fires, floods or other natural 
disasters because they were unprepared for 
the disaster. Property insurance will pay to 
repair or replace buildings and content, and 
business interruption coverage can provide 
funds for loss of income, but they can’t re-
place lost customers, employees or vendors. 
 
Now is the best time to review your insur-
ance policies and ensure you have all the 
proper coverage in place. Developing a 
comprehensive plan may ensure that your 
business and employees’ livelihoods survive. 
 
There are many reasons for developing a 
Disaster Recovery Plan, the most important 
being: 
• Maintain cash flow  
• Protect employees  
• Moral and legal obligations  
• Defend legal action from shareholders  
• Maintain customer relations and 

client base 
 
Don’t delay!  If you do not currently have a 
Disaster Recovery Plan, begin working on it 
immediately. First, develop a process out-
line. The “process” should consist of the 
following: 

• Involve owners and top management in 
the planning process, they should sup-
port the overall plan. 

• Establish a planning committee – it can 
be as small as two or three individuals. 

• Review your current insurance program 
with your account executive to ensure 
adequate coverage for potential disas-
ters. 

• Identify disaster exposures – what natu-
ral, man-made, or political disasters is 
your business susceptible to? Consider 
this partial list*: 

○ Fire 
○ Freezing 
○ Hurricanes 
○ Storm Surge 
○ Windstorms 
○ Computer Virus 
○ Civil Disturbances 
○ Loss of an Important Ven-

dor 
○ Loss of an Important Sup-

plier 
 
Identify critical personnel, equipment, and 
data. “Critical” refers to their relative impor-
tance to your business. What must you have 
to return your business to normalcy? 

• Collect information – you will need a 
list of every important piece of informa-
tion needed in the event of a disaster 

By Zurich  

Continued on page 5 
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Disaster Preparedness:  
Plan to Survive  

including inventories, telephone num-
bers, equipment listings, vendor lists, 
software inventory, etc. 

•   Develop a formal, written Disaster Re-
covery Plan – incorporate all of the 
above information into a plan that identi-
fies specific disaster scenarios, steps that 
will protect your business prior to the 
disaster, and most importantly, instruc-
tions for getting your operation back to 
normal as quickly and efficiently as possi-
ble. 

• Test the plan – both initially and annu-
ally thereafter. It is important to review 
and update the plan periodically as your 
exposures to loss change. 

 

Online resourcesOnline resourcesOnline resourcesOnline resources    
 
The Institute for Business & Home Safety 
(IBSH) has developed two guides to assist 
small business owners with disaster planning. 
The guides are available on the Web through 
the links below: 

• Getting Back to Business – A Guide for 
the Small Business Owner Following 
Disaster – http://www.emd.wa.gov/ pre-
p a r edn e s s / b u s i n e s s / do cumen t s /
ibhs_GettingBack ToBusiness.pdf 

• Open For Business – A Disaster Plan-
ning Toolkit For The Small Business 
Owner – http://www.disastersafety.org/ofb 
Info?execution=e2s1&type=ofb_basic 

 
The IBHS also recommends the following 
resources: 

• American Red Cross – www.redcross.org 

• Association of Contingency Planners – 
www.acp-international.com 

• Federal Emergency Management Agency 
– www.fema.gov 

• Insurance Information Institute – 
www.iii.org 

• National Emergency Management Asso-
ciation – www.nemaweb.org 

• U.S. Small Business Administration – 
www.sba.gov 

Another excellent resource for information 
and guidance is the Disaster Recovery Jour-
nal (www.drj.com). This website offers free 
subscriptions to their magazine, business con-
tinuation models, pertinent disaster recovery 
articles from various publications, sample 
plans and other information. Zurich is not 
providing legal advice and assumes no liabil-
ity concerning the information set forth 
above. 

Continued from page 4 
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LEGISLATIVE UPDATE 

COMING SOONCOMING SOONCOMING SOONCOMING SOON    
 
The Environmental Protection Agency (EPA) 
is expected to finally release rules regulating 
formaldehyde in composite wood products.  
This is one of the rare cases in which busi-
nesses have been hoping for the regulations.  
Back in 2010, Congress passed and the Presi-
dent signed into law the Formaldehyde Stan-
dards for Composite Wood Products Act.  It 
required the EPA to issue regulations to imple-
ment the law.  A final rule was supposed to be 
in place by January 1, 
2013 according to the 
law.  The Office of 
Man a g emen t  a nd 
Budget has been 
“reviewing” the EPA’s 
proposal for almost a 
year and has finally told 
the EPA it can go 
ahead. 
 
The formaldehyde stan-
dards are to be based on 
the regulations in place 
in California.  The law establishes national 
technology-based limits (i.e., limits based on 
the technological feasibility of the standards) 
on formaldehyde emissions from most com-
posite wood products.  The law requires EPA 
to issue regulations to apply formaldehyde 
emissions standards that are equivalent to the 
California standards for hardwood plywood, 
medium density fiberboard, and particleboard 
that is sold, supplied, offered for sale, or manu-
factured anywhere in the United States.  EPA’s 
regulations must ensure compliance with the 
federal standard and must include provisions 
relating to labeling, chain of custody require-
ments, provisions for sale of products or fin-
ished goods that were manufactured before the 

compliance deadline but are allowed to con-
tinue to be sold within a specified time period 
after the deadline (or product ‘‘sell-through’’), 
third-party testing and certification, and other 
matters of implementation.  Under the law, the 
new limits will go into effect 180 days after 
EPA issues its regulations. 

NOT COMING SOON…NOT COMING SOON…NOT COMING SOON…NOT COMING SOON…    
 
…is a grand deal on debt reduction and tax 
reform.  Only in Washington is good news 
ironically bad news.  The federal government 

is once again bumping 
up against its borrowing 
limit.  But thanks to in-
creasing tax revenues 
and some spending re-
ductions, the govern-
ment can stretch out the 
time before it would 
actually be in default 
until this fall.  The bad 
news here is that tax re-
formers were “hoping” 
the debt ceiling debate 
would force a decision 

by early summer and that the ensuing crisis-
resolving drama would produce a commitment 
to tax reform by a date certain.  As I have 
opined here before, without the arbitrary date 
imposed by a grand deal, there are few natural 
forcing mechanisms for tax reform. 
 
If tax reform does not emerge in the fall as a 
priority, many tax lobbyists will have to dust off 
their Plan Bs.  The perennial debate over the 
expiration of temporary tax provisions will 
dominate the last quarter’s season of panic.  
While last year’s mini-grand deal took some 
players out of the game (e.g. estate tax, alterna-

Continued on page 7 
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tive minimum tax), there are still some big-
ticket items.  The biggest one for us is the di-
rect expensing allowance which falls all the way 
back to its pre-2003 levels of $25,000 with a 
capital spending cap of $200,000. 
 

TOO LATETOO LATETOO LATETOO LATE    
 
There will be more hearings and investigations 
regarding the Internal Revenue Service’s (IRS) 
handling of tax-exempt organizations.  
 
While it is hard to imagine small business hav-
ing any sympathy for the IRS, the fact is SSDA-
AT has enjoyed a positive, productive relation-
ship with the IRS and over the years, we have 
gained an appreciation for the professionalism 
of many career employees.  SSDA-AT has co-
hosted a forum with the IRS and our colleagues 
at the Chamber of Commerce and NFIB for 
over a decade.  We have worked with the IRS 
on a range of special projects over the period of 
multiple decades.  While we surely have had 
our disagreements, the fact remains we have 
had many “successful” outcomes from the col-
laboration. 
 
Their collective reputation has been tarnished.  
It is going to take a while to burnish it again.  
With health care reform about to go to the im-
plementation stage, this is when they need all 
the credibility they can muster. 
 
When the dust settles, we will see whether the 
situation was a matter of poor judgment in im-
plementation or a smoking gun of a political 
agenda.  Neither is an acceptable standard but 
frankly, I agree with Ways and Means Commit-
tee Chairman Dave Camp (R-MI), the problem 
is in the tax code.  Too many judgment calls 

created by its complexity.  
 
TIA has always been about finding win-win 
solutions.  Over the last three decades, we 
found professionals at the IRS to work with us 
to find solutions to some difficult tax compli-
ance situations and we wish them a speedy but 
better-for-it recovery. 
 

BETTER LATE THAN NEVERBETTER LATE THAN NEVERBETTER LATE THAN NEVERBETTER LATE THAN NEVER    
 
Will immigration reform see the light of day?  
The Senate gang of reformers has cleared their 
first obstacle as the Senate Judiciary Committee 
has approved a massive reform bill.  The next 
stop is the Senate floor.  Majority Leader Harry 
Reid (D-NV) will bring it to the floor some time 
after this brief Memorial Day recess.  Looks to 
me like the “gang” will hold ranks and the Sen-
ate will pass a bill.  The House is working on 
their own version and no timetable for House 
consideration has been set. 
 
While there are bits and pieces affecting vari-
ous industries, the most common concern 
among small businesses is whether the bill will 
create a workable system for verifying employ-
ment eligibility.  The Senate bill puts the cur-
rent E-verify system on a steroid regime.  There 
are worries it will still not be robust and reliable 
enough and mandatory participation will be 
phased in for small businesses.   
 
At the end of the day, I think we need to root 
for it to work.  I am tired of having you all 
whipsawed by the challenges of ascertaining the 
validity of the extraordinarily high quality fake 
documents that are readily available.  
 

NOT SOON ENOUGHNOT SOON ENOUGHNOT SOON ENOUGHNOT SOON ENOUGH    

Continued on page 8 
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House Judiciary Committee Chairman Bob 
Goodlatte (R-VA) and Representative Colin Peter-
son (D-MN) reintroduced bipartisan legislation to 
reform the federal regulatory process.  A version 
of the Regulatory Accountability Act, H.R. 2122, 
passed the House of Representatives in the 112th 
Congress. 
 
Companion legislation, S. 1029, was also introduced 
in the Senate by Senators Rob Portman (R-OH), 
Mark Pryor (D-AR), Susan Collins (R-ME), Bill Nel-
son (D-FL), Joe Manchin (D-WV), Angus King (I-
ME), Kelly Ayotte (R-NH), Mike Johanns (R-NE), 
and John Cornyn (R-TX). 
 

The bill would codify the responsibility to analyze 
the costs and benefits of new regulations.  It 
would also require agencies to adopt the least 
costly or most cost-effective approach to achieve 
their objectives.  The bill would permit a judicial 
review of an agency’s cost-benefits analysis of ma-
jor rules.   
 
The bill encourages early public participation on 
major rules and requires agencies to disclose the 
data they rely upon.  It also would ensure that 
agencies use sound scientific and technical data to 
justify new rules. 
 
The bill would require agencies to follow a more 
evidence-based approach in developing rules that 
will cost more than $1 billion annually.   
 

WOTC UPDATEWOTC UPDATEWOTC UPDATEWOTC UPDATE    
 
The power of House Republicans to control and 
pass “must do” bills to fund the government, raise 
the debt ceiling, avert sequester, and reform the 
tax code will continue driving the “great game” of 

tax and budget bills that WOTC renewal must 
emerge from. 
 
We’re still counting on winning permanent 
WOTC in the chairman’s mark for tax reform, 
the bill Ways and Means Chairman Camp will 
write and will undoubtedly pass in commit-
tee.  Coalition members must continue weighing 
in with their Republican representatives in the 
House to contact Chairman Camp and advocate 
permanent WOTC in the tax reform bill.  You 
can use our model letter and information at our 
web site in making these contacts, and by all 
means feel free to contact us at 703-587-4566 if 
you need help. 
 
In line with our 50-state lobbying plan, SSDA-AT 
members with branches or clients in congres-
sional districts should, if at all possible, activate at 
least some of those branches or clients for con-
tacts with their representatives on behalf of per-
manent WOTC in tax reform.  Spread the word 
to every WOTC stakeholder you know, or tell us 
about them—we stand ready to educate and help 
everyone who’s motivated to make a contact.  In 
some states we’re still looking for people to take 
responsibility for bringing state Chambers and 
other business groups, as well as social service, 
disability, and minority organizations, into the 
campaign for permanent WOTC. 
 
We’re grateful not only to our members in 
Washington who are on the Hill daily, but also 
for the outpouring of so many members coming 
to Washington for one-on-one meetings with 
Chairman Camp or his staff, or with Ways and 
Means members.  We have the rest of May and 
all of June and July to press ahead with contacts 
and meetings with our representatives and Ways 
and Means committee members; later, they will 
be jammed and hard to reach, so don’t put this 

Continued from page 7 

Continued on page 8 



V O L U M E  2 7 ,  I S S U E  6  P A G E  9  

S S D A  N E W S  

LEGISLATIVE UPDATE 

off.  Make your contacts now so you can follow 
them up by phone to the legislative assistant 
weekly during June and July. 
 
A tax reform bill will be massive and controver-
sial.  Passage in the House won’t be a sure thing—
in fact, it’s likely to be modified in places to attract 
votes.  Some Coalition members will be in favor, 
some opposed, and some neutral on the bill it-
self—that’s only natural. 
 
As in the past, your Coalition will be very careful 
not to represent any member as supporting the 
final bill without their consent. 
 
Looking ahead, there are major budget battles our 
Coalition may be drawn into and take advantage 
of.  
  
By September 30th, a bill to fund the government 
for next fiscal year must be passed; such a bill nor-
mally follows a budget deal between the two 
houses that sets the top line of money to be appro-
priated.  Both houses have passed a budget, but 
their top lines are far apart and it’s unlikely they’ll 
agree on a joint budget.   
 
This is important because a bill to fund the gov-
ernment will then have to be cobbled together in 
September by all the major actors—House, Senate, 
White House—and that means everything will be 
on the table—taxes, debt ceiling, etc.  It won’t be 
only government funding that’s at stake—the bill 
would have major impact on the economy, domes-
tic and international.  If tax reform hasn’t passed 
the bill could include tax reform, but even if it 
doesn’t, there’s a good chance this bill may be-
come our best opportunity to pass at least a tem-
porary WOTC extension before December. 
 

When major actors are engaged on our issue, as in 
the fiscal cliff fight, that’s a plus.  This year, besides 
having the Senate majority on our side, we are as-
sured the White House will consistently support 
permanent WOTC—this being due to our victory 
last month when, after a year of talks with the 
White House and OMB, the President’s budget 
message included a recommendation that WOTC 
and the new veterans credits be made permanent. 
 
The bargaining will be tough because the auto-
matic sequester passed in the Budget Control Act 
of 2011 remains in effect for ten years, thus a new 
cut of $85 billion for FY 2014 will go into effect on 
January 1st if nothing is done.  Last year, Republi-
cans stood pat and let the sequester take ef-
fect.  This year, it appears unlikely, based on what 
we know, that the full sequester will take effect 
because of the impact on Defense, Veterans, and 
Homeland Security;  naturally, Democrats won’t 
agree to let the entire burden fall on civilian pro-
grams, so the sequester may likely be averted in 
part for all agencies. 
 
Realizing the fight looming in September, the 
House leadership is considering the possibility of 
raising the issue in July by means of a bill that 
might combine tax reform and an increase in the 
debt ceiling.  An increase in the debt ceiling isn’t 
required until October but it could be brought up 
any time to get a jump on talks for a “grand bar-
gain.”  This plan could go nowhere, but if the 
Speaker takes the initiative, we have to be ready.  
 
The day of reckoning is fast approaching.  The last 
half of June is the latest the Speaker can wait for 
decisions on how to tackle tax reform, fund the 
government, increase the debt ceiling, and do 
something about the second-year sequester.  We 
will keep you informed. 

Continued from page 8 
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Update on Highway User Issues  

Highway Users Want to Pay Their Way: Highway Users Want to Pay Their Way: Highway Users Want to Pay Their Way: Highway Users Want to Pay Their Way:     
House Budget Committee TestimonyHouse Budget Committee TestimonyHouse Budget Committee TestimonyHouse Budget Committee Testimony  

 
On April 24, Highway Users President & CEO 
Greg Cohen submitted testimony to the House 
Committee on the Budget for its hearing on the 
Highway Trust Fund (HTF). He noted, “Unlike 
many other beneficiaries of federal government 
funds, highway users have a history of fully paying 
for the federal programs that benefit them and 
then some.” Cohen made the case for Congress to 
focus on sustainable growth with a user-fee/user-
benefit approach: “Stabilizing the user-financed 
highway budget over multiple years allows State 
DOTs to make major investments in long-term 
projects and gives businesses the assurances they 
need to make significant new purchases... None of 
this is possible with short-term funding.”   Cohen 
asked the Budget Committee to include a “reserve 
fund” in future budget resolutions that allows ad-
ditional revenue to offset reauthorization invest-
ment decisions. He also urged the committee to 
introduce legislation to “restore the separate 
budget categories for highways and mass transit 
and guaranteed funding levels over the life of the 
reauthorization bill.”  To view The Highway Us-
ers’ testimony, go to the password-protected 
“Members Only Center” at www.highways.org and 
access “Highway Users Testimony for the Record 
– Budget Committee – Final 4-24-13.pdf.”    
    

LongLongLongLong----Term Solution to the HTF Will Boost Term Solution to the HTF Will Boost Term Solution to the HTF Will Boost Term Solution to the HTF Will Boost 
Economy & Reduce Deficit Economy & Reduce Deficit Economy & Reduce Deficit Economy & Reduce Deficit   

 
The Highway Users and 30 other associations 
urged Chairman Paul Ryan and Ranking Member 
Chris Van Hollen of the House Committee on 
the Budget to “take decisive action to address the 
financial future of the HTF” (Highway Trust 
Fund). “A long-term solution to the HTF’s reve-
nue challenge would boost the economy while 
reducing the deficit. Putting the HTF on sound 
financial footing is not only fiscally responsible, 
but the combination of this new stability with 

MAP-21’s policy reforms would maximize the 
impact of federal surface transportation invest-
ments to facilitate economic growth and job crea-
tion,” the letter said.  To view the letter, go to the 
password-protected “Members Only Center” at 
www.highways.org and access “Group HTF 
Budget Letter 4-24-13.pdf.”        

    
Summary of Highway Funding Levels in Summary of Highway Funding Levels in Summary of Highway Funding Levels in Summary of Highway Funding Levels in     

Competing Federal Budgets Competing Federal Budgets Competing Federal Budgets Competing Federal Budgets   
 
On April 17, Highway Users President & CEO 
Greg Cohen summarized the three competing 
budgets for the Board of Directors: 

• The House Budget suggests that spending 
should be reduced to levels supported only by 
current revenue streams. That logic would 
require an 85-90% cut in new highway con-
tracts in FY15. Unlike the FY13 budget, the 
proposed FY14 House budget does not in-
clude a “reserve account” that can be used by 
appropriators to boost spending if Congress 
raises new revenue. The impact is purely sym-
bolic for FY14 but puts highway supporters 
on notice that we must lobby for a reserve 
account in the FY15 budget, when more is at 
stake.   

• In contrast, the Senate Budget proposal in-
cludes the “reserve account” discussed above. 
The Senate Budget proposes no cuts in fund-
ing in 2015 and suggests that Congress should 
spend $50B transportation stimulus including 
$10B for an Infrastructure Bank in 2014. 
This statement theoretically aligns the Senate 
with the Obama Administration. But the pro-
posal does not provide an actual funding allo-
cation in the budget for appropriation – in-
stead, it suggests that there should be a later 
deal to pay for the stimulus.   

• The President’s Budget suggests stimulus 
highway funding and an Infrastructure Bank 
to be paid with savings from ending wars 
abroad. The President’s Budget also calls for 
re-

Continued on page 11 
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naming the Highway Trust Fund as the 
“Transportation Trust Fund” and making rail 
spending “mandatory”.   

The bottom line is that the budget exercise is 
largely symbolic because MAP-21 already sets in 
statute the funding levels for FY14. We believe a 
stimulus or Infrastructure Bank appropriation is 
unlikely to pass either legislative body this year. 

    
Signatories Call for Halt to Abusive Signatories Call for Halt to Abusive Signatories Call for Halt to Abusive Signatories Call for Halt to Abusive     

“Sue and Settle” Practices“Sue and Settle” Practices“Sue and Settle” Practices“Sue and Settle” Practices  
 
The Highway Users joined 53 other organizations 
in strong support of the “Sunshine for Regulatory 
Decrees and Settlements Act of 2013.” In a letter 
to House Judiciary Committee leaders Chairman 
Robert W. Goodlatte and Ranking Member John 
Conyers, Jr., the signatories urged the Committee 
to consider the legislation and report it to the full 
House. The intent of this legislation is to promote 
principles of good government, including open-
ness and transparency, in the regulatory process.   
    

Regulatory IssuesRegulatory IssuesRegulatory IssuesRegulatory Issues    
 

The Highway Users Speaks Out in Favor The Highway Users Speaks Out in Favor The Highway Users Speaks Out in Favor The Highway Users Speaks Out in Favor     
of the Keystone XL Pipelineof the Keystone XL Pipelineof the Keystone XL Pipelineof the Keystone XL Pipeline  

The Highway Users, along with 14 other trade 
groups, provided comments to the U.S. Depart-
ment of State (DOS) on April 22 concerning its 
environmental review of the Keystone XL (KXL) 
pipeline permit application. “We want to reiterate 
what API (the American Petroleum Institute – a 
Highway Users member) and others have stated in 
previous letters to DOS: it is in the best interests of 
all Americans to build the pipeline to ensure our 
long-term energy security, a dependable supply of 
Canadian oil to state-of-the-art U.S. refineries and 
the creation of thousands of American jobs.” The 
group called for immediate approval of the Key-
stone XL Pipeline. 

    

Protecting Bandwidth for HiProtecting Bandwidth for HiProtecting Bandwidth for HiProtecting Bandwidth for Hi----Tech Tech Tech Tech     
Highway Safety Solutions Highway Safety Solutions Highway Safety Solutions Highway Safety Solutions   

On February 12, The Highway Users joined 66 
signatory organizations supporting a thorough 
evaluation process about potential use of up to 195 
megahertz (MHz) of spectrum in the 5.9 gigahertz 
(GHz) band by Unlicensed-National Information 
Infrastructure (U-NII) devices.  The project was 
spearheaded by Highway Users member ITS 
America. A letter urged the Federal Communica-
tions Commission to “allow for due diligence on 
this critical issue by ensuring that any timelines 
contained in a proposed rulemaking relating to the 
75 MHz of spectrum in the 5850-5925 MHz (5.9 
GHz) band are consistent with the NTIA 
(National Telecommunications & Information 
Administration) schedule for completing its quan-
titative evaluation and issuing final recommenda-
tions, and do not precede a decision by the U.S. 
Department of Transportation (DOT) regarding 
implementation of a connected vehicle network 
which has the potential to greatly reduce the 6 mil-
lion crashes and more than 30,000 deaths which 
occur on U.S. roadways annually.”   

    
Highway Users Seeks Resolution of Costly Fuel Highway Users Seeks Resolution of Costly Fuel Highway Users Seeks Resolution of Costly Fuel Highway Users Seeks Resolution of Costly Fuel 

Issue for Commercial DriversIssue for Commercial DriversIssue for Commercial DriversIssue for Commercial Drivers  
On March 14, Highway Users President & CEO 
Greg Cohen contacted the Co-Chairmen of the 
Energy & Technology Committee of the Connecti-
cut General Assembly about energy legislation. 
While declining to take a position on the bulk of 
the legislation, Cohen asked them to resolve a 
technical issue involving a new requirement for 
ultra low sulfur home heating oil (15 ppm). Cohen 
noted, the sudden and costly switch in sulfur con-
tent requirements of home heating oil “essentially 
would lead to a sharp increase in demand and po-
tential supply shortages of similar...diesel fuel.”     

 Update on Highway User Issues  

Continued from page 10 
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The United States District Court for the 
Southern District of New York recently 
rejected a dealer’s claim that its franchise 
agreement had been orally modified, and 
thereby upheld ExxonMobil’s PMPA fran-
chise termination. The case, Gun Hill 
Road Service Station, Inc. v. ExxonMobil 
Oil Corp., 2013 WL 395096 (S.D. N.Y. , 
Feb. 1, 2013) (“Gun Hill”), illustrates the 
importance of securing all commitments in 
writing. Not doing so in Gun Hill resulted 
in the franchise being terminated,  and 
summary judgment being granted in favor 
of ExxonMobil on all but a relatively mi-
nor breach of contract claim.   
 
In 2000, the dealer in Gun Hill acquired 
an ExxonMobil service bay facility (the 
“Gun Hill Station”) in the Bronx in 2000.  
The Gun Hill Station was close to another 
nearby station with convenience store that 
the dealer already operated, and it was the 
dealer’s intention to operate the Gun Hill 
Station as a repair facility. Shortly after 
acquiring the business, however, Exxon-
Mobil representatives  told the dealer that 
it intended to convert the bays to a “more 
profitable” convenience store, and that the 
dealer should “not invest any money in a 
repair shop.” Later, the dealer was alleg-
edly told   that if he didn’t cooperate in the 
conversion, he would  stop receiving 
“support.” The dealer agreed to the “On 
The Run”(“OTR”) concept, stopped pro-
moting the repair business, and then 
waited for the coming of the new store – 
incurring operating losses in the process.  

 
As might be expected, things did not pro-
ceed as planned, or as represented. About 
10 months after the initial discussions 
about the OTR concept, the dealer was 
advised that ExxonMobil had changed its 
mind, and that it was not going to do the 
conversion. Then, two months later, the 
dealer was told that not only had Exxon-
Mobil changed its mind again  - the OTR 
conversion was back on the table  – the 
store was now going to be larger,  with 
more dispensers, more parking and more 
profit. And, the dealer’s rent would be 
reduced from $23,000 per month under 
the present agreement, to $12,300. Ac-
cordingly, the dealer agreed to the conver-
sion for a second time in January 2003, at 
which point new motor fuel and OTR 
franchise agreements were signed.  
 
The new standard written agreements in-
cluded a provision allowing ExxonMobil 
to draft electronically for rent. In addition, 
the written agreements provided that all 
oral representations, were superseded and 
that there could be no modifications to the 
contracts unless the modifications were in 
writing and signed. Finally, the motor fuel 
and the OTR agreements provided for 
cross-defaults, whereby a default under 
one would be a default under the other.  
 
Things did not move quickly. Two years 
later the Gun Hill Station closed for con-
struction. That took 7 months. When the 
station finally re-opened in December 

By Harry Storm 

WMDA Counsel 

 Dealer’s Claim of Oral Contract  
Modification Rejected 

ExxonMobil Franchise Termination  
Upheld 

Continued on page 18 
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 Health Care Reform – Another 
Change in Implementation  

Small businesses may not have a com-
plete insurance market set up specifi-
cally for them when the state and federal 
health exchanges begin in January 2014.  Instead, the Department of Health 
and Human Services (HHS) announced 
that the Small Business Health Options 
Program (SHOP) will be delayed until 
2015. Small business employees will still 
be able to get insurance, but states have states have states have states have 
the option to limit that to one choicethe option to limit that to one choicethe option to limit that to one choicethe option to limit that to one choice, 
rather than a variety of plans, for the for the for the for the 
first yearfirst yearfirst yearfirst year.   
 
"For transitional purposes we have pro-
posed that in 2014, a SHOP may elect 
to have businesses choose one plan to 
offer employees, and in 2015 employees 
will be able to choose from the full 
range of plans in the marketplace," said 
an HHS spokesperson.   
 
John Arensmeyer, CEO of the Small 
Business Majority, an non-profit advo-
cacy group, said insurers have indicated 
they did not have enough time to come 
up with insurance plans that met the 
federal standards.   
 
"We're disappointed they chose to delay 
these particular features," he said. "I 
think there's a reason behind it, but it's 
outweighed by tremendous benefits." 
More choice in health plans would allow 
employers to negotiate better 
rates.  However, most states will go 
ahead with plans to try to offer more 
choices in spite of having the option to 
delay, he said.   
 
The Chamber of Commerce issued a 

statement saying that, by delaying the 
provision, small business insurance 
through the health exchange "will be of 
little or no value to employers, or by 
extension, their employees.  We believe 
that as employers assess whether or not 
to offer coverage to their employees, the 
more flexibility that they have in decid-
ing how and what to offer, within the 
confines of the law, the more likely em-
ployers will continue to offer health care 
c o v e r -
age," the 
s t a t e -
m e n t 
read.   
 
S ESCO 
will con-
tinue to 
monitor 
develop-
ments in 
h e a l t h 
care re-
form to 
i n c l u d e 
compliance as well as recommendations 
for employers on best practices for their 
firms.  In the mean time, SESCO has SESCO has SESCO has SESCO has 
recently updated “An Employer’s Guide recently updated “An Employer’s Guide recently updated “An Employer’s Guide recently updated “An Employer’s Guide 
to Healthcare Reform” providing a de-to Healthcare Reform” providing a de-to Healthcare Reform” providing a de-to Healthcare Reform” providing a de-
tailed overview of what is required by tailed overview of what is required by tailed overview of what is required by tailed overview of what is required by 
the law, including a timeline indicating the law, including a timeline indicating the law, including a timeline indicating the law, including a timeline indicating 
when different provisions are to be im-when different provisions are to be im-when different provisions are to be im-when different provisions are to be im-
plemented. plemented. plemented. plemented.  This white paper is avail-
able for $50.00 ($30.00 for retainer cli-
ents) and may be ordered by phone at 
423-764-4127,by clicking HERE HERE HERE HERE from 
our Online Publications store, or by 
email at sesco@sescomgt.com.   

By Sesco 
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Hurricane Preparedness 
By Zurich  

Is your automotive business located in a hurricane 
prone region? If so, you should have a hurricane 
emergency action plan in place. Hurricane prone 
regions exist around the world. For the U.S., the 
regions include the states along the Atlantic and 
Gulf coasts, Puerto Rico, the U.S. Virgin Islands, 
Guam and American Samoa. 
    
ObjectiveObjectiveObjectiveObjective    
 
A hurricane emergency action plan should be a 
living document. It should be reviewed and up-
dated each year before hurricane season begins and 
after any major storm. It should address actions to 
take before hurricane season begins, whenever a 
hurricane watch is issued, whenever a hurricane 
warning is issued, during a hurricane and after a 
hurricane. 
 
GuidanceGuidanceGuidanceGuidance    
 
Integrating the hurricane plan Integrating the hurricane plan Integrating the hurricane plan Integrating the hurricane plan     
 
When implementing a hurricane plan, consider 
other plans, systems or practices essential to weath-
ering and recovering from a storm. For example: 
 

• Review emergency power systems. Are they 
sized and arranged to carry the appropriate 
loads? In addition to the traditional emergency 
loads, the system should carry loads needed to 
maintain the internal building environment 
such as chillers and HVAC systems. 

 

• For multi-story buildings, emergency power 
should carry elevators so all floors will be acces-
sible for service and repairs. The fuel supply 
for the emergency power system should be suf-
ficient to support the system for the anticipated 
duration of normal power interruption or the 
anticipated time to resume fuel deliveries. 

 

• Verify there is a program in place for the rou-

tine back-up of critical computer data. The data 
should be backed-up to a location that will not 
be affected by the hurricane. 

 

• Verify the practices for installing important 
electronic equipment such as medical diagnos-
tic equipment, computers and telephone sys-
tems. Electronic equipment should be located 
at least four inches above the floor to reduce 
the exposure to water damage. 

 

• Verify utility disconnects and shutoffs are lo-
cated and identified with suitable marking. This 
specifically includes electric and fuel gas utili-
ties, and would also apply to medical gases in 
healthcare facilities. 

 

• Verify the practice of skidded stock at least four 
inches above the floor to reduce exposure to 
water damage. 

 

• Identify vital business records (e.g. technical 
drawings, electronic files, paper files). Make 
plans to protect or relocate them to a safe loca-
tion. 

 

• Verify there is a contact list for all facility per-
sonnel. The list should include contact infor-
mation for their most likely destination in the 
event of an evacuation. This will assist in locat-
ing personnel after a storm. 

 
Before hurricane season beginsBefore hurricane season beginsBefore hurricane season beginsBefore hurricane season begins    
    

• Review the hurricane plan and make sure it is 
current. 

• Verify there is a designated person on site at all 
times during hurricane season with the author-
ity to implement the hurricane emergency ac-
tion plan. This includes ordering process shut-
downs and facility evacuations. 

Continued  on page 15 
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 Hurricane Preparedness 

• If responsibilities are assigned to specific indi-
viduals, update the assignments if positions or 
personnel have changed. 

• Make sure dedicated hurricane supplies and 
equipment are on hand. Order replacement 
materials as needed. See Appendix A for a 
sample list of supplies and equipment. 

• Maintain a roofing company under contract to 
respond quickly should repairs be needed be-
fore or after a storm. Having a contract in place 
will allow faster access to critically needed re-
pair services should the need arise. 

• Schedule an inspection of the building enve-
lope. Have your roofing contractor check the 
condition of roof coverings and flashing. Verify 
rooftop equipment is secure and connections 
and fasteners holding equipment in place are 
not corroded. Consider adding strapping or 
bracing to reinforce rooftop equipment. Verify 
all glass is intact, windows and door closed tight 
and weather seals are in good condition. 

• Verify inspection, testing and maintenance of 
all emergency generators is up to date. Check 
the entire fuel system, including centralized 
bulk fuel storage tanks and fuel transfer pumps. 

• Inspect and test all dewatering pumps and 
sump pumps that control water that could oth-
erwise inundate the building during a storm. 
Make sure they are connected to emergency 
power and operate correctly on emergency 
power. 

• Where manual storm shutter, plywood cover-
ings or flood gates are used to protect the build-
ing during a hurricane, verify all needed materi-
als are on hand, readily available and in good 
condition. Verify the personnel needed to in-
stall or place manual protective systems is avail-
able at all times during hurricane season. Verify 
all personnel involved with installing these 
manual systems have been trained and prac-

ticed before hurricane season begins. Know 
how long each manual operation will take and 
how many people will be needed. This should 
be based upon actual timed practice drills. 

 
When hurricane season beginsWhen hurricane season beginsWhen hurricane season beginsWhen hurricane season begins    
    

• Hurricane season for the continental U.S. and 
Caribbean extends from June 1st to November 
30th. During hurricane season, maintain an 
awareness of hurricane activity. Check the Na-
tional Hurricane Center Web site daily at 
http://www.nhc.noaa.gov/index.shtml for hurri-
cane forecast and advisories. Also, consider 
signing up for Tropical Cyclone Advisory Mail-
ing Lists at http://www.nhc.noaa.gov/
signup.shtml, but be aware that this is an ex-
perimental e-mail alert system and should not 
be the sole source of maintaining hurricane 
awareness. 

 
    
When a hurricane watch is issuedWhen a hurricane watch is issuedWhen a hurricane watch is issuedWhen a hurricane watch is issued    
 
A hurricane watch is issued 36 hours before a hur-
ricane may become a threat. Once a watch is is-
sued, take actions such as: 

• Check building roofs. Make repairs to cover-
ings and flashing as needed. 

• Remove loose equipment and debris from 
roofs. 

• Verify roof drains are clear of obstructions. 

• Fill fuel tanks serving emergency generators 
and other vital services. 

• Verify dewatering pumps are in-service and 
working.  

• Verify outside drains and catch basins are 
clean. Remove debris from outdoor areas.  

• Remove loose outdoor equipment not active. 

• Back-up computer data. 

Continued  on page 16 
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Hurricane Preparedness   

• Ship out as much stock as possible. 

• Verify all stock is skidded at least four inches 
above the floor. 

• Review construction projects. Remove loose 
equipment and temporarily brace new construc-
tion. 

 
When a hurricane warning is issuedWhen a hurricane warning is issuedWhen a hurricane warning is issuedWhen a hurricane warning is issued    

 
A hurricane warning is issued 24 hours before a hur-
ricane may become a threat. Once a warning is is-
sued, take actions such as: 

• Protect or relocate vital business records. 

• Remove all loose outdoor storage or equip-
ment. 

• Anchor portable buildings or trailers to the 
ground. 

• Secure outdoor storage or equipment that can 
not be moved. 

• Begin installation of manual protection sys-
tems (e.g. shutters, plywood covers and flood 
gates). 

• Raise critical equipment off floors (e.g. PC 
towers). 

• Move critical equipment from below grade 
areas. 

• Cover critical stock and equipment with wa-
terproof tarpaulins. 

• Initiate an order shutdown of production 
equipment and systems that rely upon normal 
power. 

• Turn off fuel gas services. 

• Turn off non-essential electrical systems. 

• Verify all fire protection systems are in service 
(e.g. water supplies, fire pumps, sprinklers, 
fire alarms and special extinguishing systems). 

 
During a hurricaneDuring a hurricaneDuring a hurricaneDuring a hurricane    

 
If an emergency response team (ERT) is to remain 

on-site during the storm, consider the following: 

• The ERT should consist of volunteer members 
willing to remain on-site during the hurricane (if 
allowed by local authorities). 

• Carefully determine whether the location, design 
and building construction make it a safe place 
for ERT members to remain during the storm. 

• The ERT members should be trained in all as-
pects of the emergency action plan and include 
representatives with decision-making authority as 
well as knowledge of facility operations. 

• Security personnel may also be required. 

• Prepare an ERT supply kit that includes items 
necessary during and immediately after the 
storm. This includes two-way radios, portable 
AM/FM radios, flashlights, lanterns, plenty of 
batteries, rubber boots, gloves, blankets or sleep-
ing bags, first-aid kit, spare clothing and an ade-
quate supply of shelf stable food and water to 
last at least 72 hours. 

• Anticipate loss of electrical power and municipal 
drinking water for several days following the 
storm. 

• Conduct drills to test all aspects of the action 
plan on an annual basis. Ensure the plan reflects 
current conditions at the location. Request feed-
back from ERT members to assess the effective-
ness of the plan and to identify areas for im-
provement. 

• Storm-tracking procedures should be developed. 
The ERT should include personnel capable of 
monitoring conditions using various media and 
equipment (e.g., radio, television, internet and 
portable phone). 

• If the facility is known to be exposed to flood or 
storm surges, specific response procedures 
should be developed as part of the emergency 
action plan to manage the water exposures. 

• During the height of the storm, the ERT per-
sonnel should remain in a location that has 
been secured from wind and flood. 

Continued  on page 17  
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After a hurricaneAfter a hurricaneAfter a hurricaneAfter a hurricane    
 

• When returning to the site, bring identification, 
additional supplies and cameras to document 
conditions. Communicate with the ERT to de-
termine what supplies are needed. 

• Survey the site for hazards:  
 - Live electrical wires  
 - Broken glass and sharp metal 
 - Leaking fuel gases or flammable liquids  
 - Damaged building features or contents that    
   could shift or collapse 
 - Paved or hardscape areas undermined by   
   wave action and subject to collapse 

• Reinforce appropriate management loss pre-
vention programs. 

 - Control the use of smoking materials.  
 - Use hot work permits to manage all cutting   
   or welding operations. 

• Verify the status of protection systems. Check 
water supplies, fire pumps, automatic sprin-
klers, fire alarms and security systems. 

• Manage impairment for protection systems. 
 - Expedite repairs. 
 - Post fire watch in area with impaired fire   
   protection. 
 - Post security personnel in areas where build-
   ing or site access in not suitably controlled. 

• Survey the damage and initiate repairs immedi-
ately.  

 - Promptly notify contractors to avoid waiting 
   in line for service. 
 - Establish repair priorities, including the    
   building envelope and fire protection sys  
   tems. 

• Begin salvage as soon as possible to prevent 
further damage. 

 - Protect the building and contents from fur  
   ther damage. 
  -Separate damaged goods. 
 - Save all damaged goods. 
 - Avoid accumulations of combustible materi-

als inside the building. 

• Avoid storage in areas with impaired fire pro-
tection.  

• Maintain contact with corporate management 
and your insurance broker. 

• Contact Zurich to report claims and fire protec-
tion impairments. 

• Clear roof drains, balcony drains and ground 
level catch basins and drains in preparation for 
future rain events. 

• Have qualified personnel thoroughly check all 
utility systems and hazardous processes before 
returning them to service. 

• Restore HVAC system to maintain or restore 
building interior environment. 

 
ConclusionConclusionConclusionConclusion    
 
When a hurricane threatens your facility, be pre-
pared to manage rather than react. Develop, imple-
ment, practice and maintain a comprehensive hur-
ricane emergency action plan. A successful out-
come begins before hurricane season starts. 
 
Appendix A Appendix A Appendix A Appendix A –––– Sample list of hurricane supplies  Sample list of hurricane supplies  Sample list of hurricane supplies  Sample list of hurricane supplies 
and equipmentand equipmentand equipmentand equipment    
 
1. Emergency lighting  
2. Lumber and nails/screws  
3. Tape for windows  
4. Sandbags  
5. Roofing paper  
6. Tarpaulins  
7. Caulk  
8. Duct tape  
9. Power and manual tools  
10. Shovels and axes  
11. Chainsaws and fuel  
12. Nonperishable food and drinking water  
13. Cell phone with charged spare batteries  
14. Two-way radios with charged spare batteries  
15. Flashlights with spare batteries 

 Hurricane Preparedness 

Continued from page 16 



 

P A G E  1 8  

S S D A  N E W S  

 Dealer’s Claim of Oral Contract  
Modification Rejected 

ExxonMobil Franchise Termination  
Upheld 

2005 it was, according to the Court’s opin-
ion, plagued with problems, including 
“malfunctioning refrigeration equipment 
and computer software.” These problems, 
alleged the dealer, caused a loss of busi-
ness revenue. An ExxonMobil official told 
the dealer that it was aware of the prob-
lems, and that ExxonMobil would not 
charge rent until the problems at the sta-
tion were fixed. In addition, it was alleg-
edly stated that ExxonMobil would defer 
charges for equipment and gasoline “until 
the OTR problems were corrected and the 
parties agreed on a payment schedule.” 
None of this, however, was in writing. 
 
Beginning in March of 2006, contrary to 
the alleged representations, ExxonMobil 
drafted the dealer’s bank account for rent. 
And, while it later credited rent monies 
back to the dealer, the delay in issuing the 
credits caused the dealer cash flow prob-
lems. The cash flow disruption caused 
motor fuel payments to be returned NSF, 
which led to the dealer being put on pre-
pay, which then led to a cessation in gaso-
line purchases. All of this, in turn, resulted 
in ExxonMobil issuing a PMPA termina-
tion notice. Litigation ensued, and Exxon-
Mobil moved for summary judgment, ask-
ing the Court to rule in its favor summarily 
as a matter of law.   
 
ExxonMobil claimed that its termination 
was permitted based on the dealer’s (i) 
failure to operate the service station for 
seven (7) consecutive days by being out of 
fuel; (ii) failure to pay amounts due total-
ing $326,749.04, including $106,041.50 in 

rent charges; and, (iii)  failure to exert 
good faith efforts to comply with the fran-
chise. The dealer on the other hand, 
claimed that there had been an oral modi-
fication of the contract that was intended 
to relieve the dealer from paying rent 
“until Exxon Mobil remedied the con-
struction and equipment problems.” Ap-
plying New York law, the Court rejected 
the dealer’s argument, finding that the ex-
press language of the contract prohibiting 
“oral” modifications had to be enforced. 
This finding also led the Court to reject 
the dealer’s argument that there could not 
be a PMPA “failure,” finding that that 
ExxonMobil’s failure to adhere to an un-
enforceable oral agreement (even if such 
agreement existed) could not be a cause 
beyond the dealer’s “reasonable control.”  
Accordingly, the Court upheld the fran-
chise termination.  
 
The lesson from this case - easier said than 
done - is to get commitments like that al-
legedly made by ExxonMobil, in writing. 
The case proves the old adage that an oral 
agreement (sometimes) isn’t worth the pa-
per on which it is written. 

Continued from page 12 
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option.  Granted, the recent economic 
times made it difficult for employees to 
forego any extra compensation, but families 
today have other demands and needs too. 
 
The House passed H.R. 1406 with 220 
Republican and 3 Democratic votes.  Get-
ting the Senate majority to consider it will 
be a difficult task.  We need to find some 
bipartisan support. 
 
    

MARKETPLACE FAIRNESS ACTMARKETPLACE FAIRNESS ACTMARKETPLACE FAIRNESS ACTMARKETPLACE FAIRNESS ACT    
 
Can you imagine a public policy battle that 
has been going on for over 60 years?  
There is one.  In the 1960’s, it pitted “brick 
and mortar” main street retailers against 
mail order catalogue companies.  Today, it 
pits “brick and mortar” retailers against 
online retailers.  The debate is over the 
issue of whether out-of-state sellers should 
collect and remit use taxes from consumers 
for the state in which the customer resides.  
With forty-five states having sales and use 
tax regimes and with the need for revenue 
at the state level as important as ever, this 
may the last chapter in the book. 
 
The Senate is expected to vote today or 
tomorrow on a cloture motion that gives 
the brick and mortar retailers their best 
chance at securing legislation to level the 
playing field. 
 
Let’s wind the clock back to understand 
the issue. 
 
Remote Seller Nexus 
 
Under the structure of state taxation, sales 
and use taxes are actually imposed on the 

purchaser of goods and services.  The 
obligation, if any, on the seller is to 

collect and remit the tax.  A sales tax is the 
tax collected by a seller on a transaction 
which occurs in the state.  The use tax is 
essentially a fiction created to capture the 
sales tax on sales made out of state.  The 
purchaser is obligated to pay the use tax 
on any goods or services the purchaser 
buys out of state and "uses" in the state.  
Theoretically, the purchaser is always obli-
gated to pay either the sales tax or the use 
tax.  However, few purchasers voluntarily 
pay the use tax, and it is impossible to en-
force compliance on a purchaser-by-
purchaser basis. 
 
The state can force the in-state seller to 
become a collector of the sales tax since it 
has jurisdiction over the seller and can use 
"leverage" such as the seizure of assets to 
force compliance.  The word "nexus" is 
often used to describe the physical pres-
ence necessary for the state to assert juris-
diction over the seller.  If the seller has a 
facility in the state, the question of jurisdic-
tion is easily resolved.  In the case of an 
out-of-state seller, determining whether 
the seller has sufficient contact with a state 
to warrant an obligation to collect and re-
mit a state use tax on transactions with a 
purchaser residing in the state has been a 
source of disputes for several decades, 
long before the Internet. 
 
In National Bellas Hess v. Illinois Depart-
ment of Revenue (1967), the Supreme 
Court ruled that states could not collect a 
sales or use tax from a firm that did not 
maintain a retail outlet within the state's 
boundaries.  In legal parlance, the com-
pany had to have "nexus," or a connection 
with the state, upon which the state could 
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claim jurisdiction. 
 
In 1992, the Supreme Court decided the 
Quill Corp. v. North Dakota case involv-
ing a North Dakota statute drafted to spe-
cifically circumvent the earlier National 
Bellas Hess case.  The North Dakota stat-
ute was drafted to define nexus to include 
"regular or systematic solicitation of a con-
sumer market."  Regulations further de-
fined this as three or more advertisements 
within a 12-month period.  Justice Ste-
vens, speaking for the Supreme Court, 
said:  "We do not share [North Dakota's] 
conclusion that the ruling of Bellas Hess 
is no longer good law." 
 
The Supreme Court, however, did make 
an observation that is essential to under-
standing the significance of the Stream-
lined Sales Tax Project (SSTP) agreement 
and possible federal legislation on nexus:  
"Our decision is made easier by the fact 
that the underlying issue is not only one 
that Congress may be better qualified to 
resolve, but also one that Congress has 
the ultimate power to resolve.  No matter 
how we evaluate the burdens that use 
taxes impose on interstate commerce, 
Congress remains free to disagree with 
our conclusions." 
 
Streamlined Sales Tax Project 
 
On November 12, 2002, representatives 
of 33 states and the District of Columbia 
voted to approve a multi-state agreement 
to simplify the nation's sales tax laws by 
establishing one uniform system to ad-

minister and collect sales taxes on the 
trillions of dollars spent annually in out-
of-state retail transactions.  The effort is 
known as the Streamlined Sales Tax Pro-
ject (SSTP).  Under the agreement known 
as the Streamlined Sales and Use Tax 
Agreement (SSUTA), a certain number 
of states with a certain percentage of the 
population needed to be in compliance in 
order for the system to go into effect.  
That number was reached. 
 
Twenty-four states have adopted the sim-
plification measures in the Agreement 
(representing over 33 percent of the 
population).  The following states have 
passed legislation to conform to the 
SSUTA: Arkansas, Georgia, Indiana, 
Iowa, Kansas, Kentucky, Michigan, Min-
nesota, Nebraska, Nevada, New Jersey, 
North Carolina, North Dakota, Ohio, 
Oklahoma, Rhode Island, South Dakota, 
Tennessee, Utah, Vermont, Washington, 
West Virginia, Wisconsin and Wyoming. 
 
The goal of the SSTP is to provide states 
with a Streamlined Sales Tax System 
(SSTS) that includes the following key 
features: 
 
•Uniform definitions within states tax 
laws.   
•States will be allowed one state rate and 
a second state rate in limited circum-
stances (the second rate would cover food 
and drugs).   
•State level tax administration of all state 
and local sales and use taxes. Each local 
jurisdiction will be allowed one local rate. 
•Uniform sourcing rules.   
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 •Simplified exemption administration for 
use- and entity-based exemptions.   
•Uniform audit procedures.   
 
The Agreement went into effect when 10 
states comprising at least 20 percent of the 
population of states imposing a sales tax 
came into compliance.  However, collec-
tion by sellers of sales and use taxes on 
remote sales remains voluntary under the 
Agreement until either Congress or the 
Supreme Court acts to make this collec-
tion mandatory. 
 
Federal Nexus Legislation 
 
The Senate bill, S. 743, is constructed 
around acceptance of the SSUTA by 
states.  Under the bill, states that voluntar-
ily are already or become Member States 
of the SSUTA would be able to require 
remote sellers to collect and remit sales 
and use taxes after 90 days.  States that do 
not wish to become members of SSUTA 
would be allowed to collect the taxes only 
if they adopt certain minimum simplifica-
tion requirements and provide sellers with 
additional notices on the collection re-
quirements.  The requirements are similar 
to but not as comprehensive as the condi-
tions SSUTA Members have accepted.     
 
Since it seems like everybody wants to get 
into the internet selling business, to allay 
the concerns of businesses that might do 
some internet sales, the proponents in-
cluded an exemption for those internet 
sales only (as opposed to total gross re-
ceipts) which means it is high exemption 

unless you are exclusively an internet-
based seller.  The legislation exempts sell-
ers who make less than $1 million in total 
remote sales in the year preceding the sale 
to qualify for an exemption and not be 
required to collect the tax. 
 
Some large internet sellers like Amazon 
have agreed to support the bill in part be-
cause of specific states’ efforts to get juris-
diction over them and in part, because 
they have increased their physical pres-
ence in more states. 
 
The supporters are buoyed by a test vote 
on an amendment to the Senate’s budget 
resolution, which passed handily.  (But, as 
explained in previous SBLC Reports on 
the budget process, the budget resolution 
is a soft victory, as it is not going any-
where.) 
 
This bill is being brought straight to the 
floor because the Chair of the Senate Fi-
nance Committee, which has jurisdiction 
over the bill, Senator Max Baucus (D-
MT), opposes the bill.  His state is one of 
the five without a sales tax. 
 
There is a House companion bill.  The 
House bill does not fall within the jurisdic-
tion of Ways and Means Committee but 
rather under the jurisdiction of the Judici-
ary Committee.  Representative Bob 
Goodlatte (R-VA) is chair of that commit-
tee and he opposes the bill. 
 
On May 6, S.743 passed the U.S. Senate 
69-27. SSDA-AT will continue to support 
this proposal. 
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