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Fiscal Mountain Climb Continues  
What could happen if the nation makes an 
alarming descent by year’s end is 
collectively in the hands of the president and 
Congress. The fiscal cliff that’s been 
building in Washington is proving to be an 
intense cliffhanger scenario. 
 
Last week Republicans dissed President 
Obama’s plan for avoiding an economic 
disaster by the time 2012 expires. The 
president’s plan calls for “$1.6 trillion in 
new taxes, $50 billion in fresh spending on 
the economy and an effective end to 
congressional control over the size of the 
national debt,” according to The Washington 
Post. 
 
While government leaders continue 
negotiations, here’s what the rest of America 
can look forward to if no agreement is 
reached: “Unless Congress acts on the fiscal 
cliff, taxes will rise significantly in January 
for nearly 90% of Americans, and about 
$65 billion will be sliced out of the Pentagon 
and other agency budgets, probably 
triggering a recession. Simply canceling the 
changes, however, risks undermining 
confidence in the nation’s ability to manage 
its rising debt,” write the Post. 
 
Congress must deal with a wide variety of 
expiring provisions that directly impact 
small business. If it fails to address these 
issues, then effective January 1, 2013, the 
following new rates will go into effect, 
according to the National Federation of 
Independent Business: 
 
Individual Income Tax 
 The 10% bracket would disappear. The 

15% bracket would become the lowest 
tax rate. And the 25%, 28%, 33% and 
35% rate brackets would rise to 28%, 
31%, 36% and 39.6%. 

 The capital gains rate on assets held 

longer than a year would increase to 
20% from 15% for middle- and upper-
income taxpayers and rise to 10% from 
zero for those with lower incomes. 

 Dividends would be taxed as 
ordinary income rather than at the same 
rate as capital gains. 

 The per-child tax credit would revert 
to $500 from its current level of $1,000 
and would cease to be refundable. 

 Expansions of the earned income tax 
credit, the dependent care credit and the 
adoption credit would expire. 

 
Estate Tax 
 The maximum rate on taxable estates 

would rise to 55% from 35%. 
 The maximum estate size exempt 

from tax would fall to $1 million from 
$5 million. 

 
Business Taxes 
 Expensing limits under Section 179 

will fall back to $25,000 and real 
property will no longer be included. 

 The holding period for built-in gains 
on appreciated S corporation assets will 
be reduced from 10 years to 5 years. 

 The start-up deduction for businesses 
will be reduced from $10,000 to $5,000. 

 Companies would no longer be able 
to claim a 50% bonus depreciation on 
qualified capital investments (Bonus 
depreciation of 100% of capital 
investments already expired at the end of 
2011.) 

 
Alternative Minimum Tax (AMT) 
 An estimated 31 million additional 

taxpayers would be required to pay the 
AMT (only 4 million owed it in 2011). 

 
Payroll Tax 
 The employee share of the Social 

Security payroll tax would revert to 
6.2% from 4.2%. 
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All eyes are on Washington. Stay tuned. 
 
 
 
AAA: E15 May Damage Vehicles, Cause 
Consumer Confusion  
New AAA research reveals a need to 
suspend E15 gasoline sales to protect 
motorists.  A recent AAA survey reveals a 
strong likelihood of consumer confusion and 
the potential for voided warranties and 
vehicle damage as a result of the 
Environmental Protection Agency's (EPA) 
recent approval of E15 gasoline. 
 
An overwhelming 95% of consumers 
surveyed have not heard of E15, a newly 
approved gasoline blend that contains up to 
15 percent ethanol. With little consumer 
knowledge about E15 and less than five 
percent of cars on the road approved by 
automakers to use the fuel, AAA is urging 
regulators and the industry to stop the sale of 
E15 until motorists are better protected. 
 
Only about 12 million out of the more than 
240 million light-duty vehicles on the roads 
today are approved by manufacturers to use 
E15 gasoline, based on a survey conducted 
by AAA of auto manufacturers. AAA 
automotive engineering experts also have 
reviewed the available research and believe 
that sustained use of E15 in both newer and 
older vehicles could result in significant 
problems such as accelerated engine wear 
and failure, fuel-system damage and false 
"check engine" lights for any vehicle not 
approved by its manufacturer to use E15. 
 
"It is clear that millions of Americans are 
unfamiliar with E15, which means there is a 
strong possibility that many motorists may 
improperly fill up using this gasoline and 
damage their vehicle," said AAA President 
& CEO Robert Darbelnet. "Bringing E15 to 
the market without adequate safeguards does 

not responsibly meet the needs of 
consumers." 
 
Unsuspecting consumers using E15 could 
end up with engine problems that might not 
be covered by their vehicles' warranties. 
Five manufacturers (BMW, Chrysler, 
Nissan, Toyota and Volkswagen) are on 
record saying their warranties will not cover 
fuel-related claims caused by the use of E15. 
Seven additional automakers (Ford, Honda, 
Hyundai, Kia, Mazda, Mercedes-Benz and 
Volvo) have stated that the use of E15 does 
not comply with the fuel requirements 
specified in their owner's manuals and may 
void warranty coverage. 
 
"The sale and use of E15 should be 
suspended until additional gas pump 
labeling and consumer education efforts are 
implemented to mitigate problems for 
motorists and their vehicles," continued 
Darbelnet. "Consumers should carefully 
read pump labels and know their auto 
manufacturer's recommendations to help 
prevent any problems from E15." 
 
AAA urges fuel producers and regulators to 
do a better job of educating consumers about 
potential dangers before selling E15 
gasoline. This outreach should include a 
consumer education campaign and more 
effective pump labels, among other potential 
safeguards to protect consumers and their 
vehicles. AAA also recommends additional 
testing to conclusively determine the impact 
of E15 use on vehicle engines and fuel 
system components. At least 10 gas stations 
currently sell E15 and that number is 
expected to grow, which means now is the 
time to suspend sales before more retailers 
begin offering the fuel. 
 
EPA’s regulations require retailers of E15 to 
post a label near the fuel selector informing 
consumers that the fuel is approved for only 
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2001 and newer vehicles, explained NACS 
Vice President of Government Relations 
John Eichberger. NACS believes that 
retailers who comply with all applicable 
laws and regulations should be afforded 
some protection against liability in the event 
someone circumvents the rules. In testimony 
before Congress, he noted that EPA is free 
to establish whatever requirements it deems 
necessary to prevent misfueling and retailers 
will comply with the final decision, but such 
compliance should satisfy their 
responsibilities to prevent misfueling. 
During deliberations regarding EPA’s 
misfueling rule, NACS strongly advocated 
for a coordinated consumer education 
campaign led by the government and would 
still welcome the opportunity to participate 
in such a campaign. 
 
The EPA in June officially approved the sale 
of E15 after receiving a waiver request from 
producers interested in expanding the use of 
corn-based ethanol. Despite objections by 
auto manufacturers, the EPA approved the 
use of E15 gasoline in flex-fuel vehicles and 
2001 model year and newer cars, light-duty 
trucks and medium-duty passenger vehicles 
and SUVs. AAA urges consumers to follow 
the recommendations of manufacturers to 
truly protect themselves from voided 
warranties or potential damage.  
 
AAA points out that it supports the 
development and use of alternative fuels. 
More than 95% of the gasoline sold in the 
United States contains up to 10% ethanol. 
Lower ethanol blends should remain 
available to consumers while the challenges 
with E15 are addressed. 
 
Meanwhile, NACS told USA Today that its 
members are concerned about the effects 
that E15 could have on pumps and fuel 
lines. 
 

"The EPA says its OK to sell it, but for most 
retailers, there is too much uncertainty 
related to consumer demand and liability 
protection, especially if it's later determined 
E15 is a defective product or there are 
problems,'' said NACS spokesman Jeff 
Lenard. 
 
Scott Zaremba, who has been selling E15 
blends at several of his eight Zarco 66 
stations in Kansas since July, told USA 
Today that none of his customers have 
complained to him about E15, and that he’s 
using the blend to fill up his model year 
2001 Chevy truck. 
 
“The same complaints came when 10% 
blend came in — the world was coming to 
an end,'' said Zaremba. “E15 burns well and 
has great performance, and four people tell 
me it gives them better gas mileage. I don't 
see any major issues with it — yet.” 
 
 
 
Congress Continues Dollar Bill Debate 
A recent Government Accountability Office 
(GAO) report suggests that replacing the $1 
bill with a $1 coin could save the U.S. 
government $4.4 billion over 30 years. 
 
Last week the U.S. House Financial Services 
Committee’s Domestic Monetary Policy and 
Technology Subcommittee held a hearing, 
“The Future of Money: Dollars and Sense,” 
to explore the dollar bill versus coin issue.  
 
Lorelei St. James, director of the physical 
infrastructure team at GAO, recommended 
that Congress “proceed with replacing the 
$1 note with the $1 coin. We continue to 
believe that replacing the note with a coin is 
likely to provide a financial benefit to the 
government if the note is eliminated and 
negative public reaction is effectively 
managed through stakeholder outreach and 
public education. However, we realize that 
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replacing the $1 note with the $1 coin is 
controversial. We have previously reported 
on public opposition to using the $1 coin 
and the challenges that private businesses 
such as vending machine owners would face 
if such a transition were undertaken. Several 
foreign countries have already transitioned 
from small note denominations to coins, for 
a number of reasons, including the greater 
durability of coins and inflationary 
pressures.” 
 
Richard Peterson, acting director of the U.S. 
Mint, commented that the Mint has made 
significant progress on a research and 
development program that examines 
possible metallic alternatives for U.S. coins. 
The Mint plans to provide its findings to 
Congress later this month. 
 
During the hearing, Rep. Lacy Clay (D-MO) 
commented that men don't like carrying a 
bunch of coins around in their pocket or in 
their suits, while Rep. Carolyn Maloney (D-
NY) said the dollar coins are too hard to 
distinguish from quarters, reports The 
Associated Press. 
 
"If the people don't want it and they don't 
want to use it," Maloney said, "why in the 
world are we even talking about changing 
it?" 
 
Meanwhile, some economists say that 
exchanging the dollar bill with a copper coin 
would be beneficial. Earlier this year U.S. 
Sen. Tom Harkin (D-IA) and Rep. David 
Schweikert (R-AZ) authored legislation, the 
“Currency Optimization, Innovation and 
National Savings (COINS) Act” (H.R. 2977 
and S. 2049), that seeks to boost dollar coin 
circulation via education and collection. The 
members of Congress both hail from copper-
producing states. 
 
Former members of Congress, Reps. Jim 

Kolbe (R-AZ) and Tim Penny (D-MN), are 
spearheading the Dollar Coin Alliance, a 
coalition comprised of small businesses, 
mass transit agencies, budget watchdogs, 
trade associations and private companies 
that is working to educate the public and 
members of Congress on the benefits of the 
dollar coin. 
 
 
 
EPA Anticipates Publishing Final Rule 
For Underground Storage Tanks in Fall 
2013 
 
The Environmental Protection Agency said 
it expects to publish a final rule on 
underground storage tanks in fall 2013.  The 
agency told BNA Nov. 28 it has received 
“many thoughtful” public comments on its 
proposed rule and will continue to reach out 
to interested groups in developing its final 
proposal. EPA also said it will consider the 
public comments as it “tailored” a final 
compliance cost estimate. 
 
EPA offered the proposed rule for public 
comment in November 2011.  EPA most 
recently met with petroleum industry 
representatives Nov. 13, including the 
Petroleum Marketers Association of 
America, the Texas Food & Fuel 
Association, the Northeast Louisiana Oil and 
Gas Co., Volta Oil Co., Bjornson Oil Co., 
and Davis Oil Co., over the compliance 
costs and testing requirements of the 
proposed rule. 
 
As proposed last year, the rule would require 
tank owners to conduct a series of both 
monthly and annual inspections and test 
underground storage tank components 
periodically. The proposal also would 
require backup containment systems for 
certain tanks and would require expanded 
tank owner and operator training. 
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The proposal would apply to underground 
storage tanks that contain petroleum or other 
hazardous chemicals, which are regulated 
under Subtitle I of the Resource 
Conservation and Recovery Act (40 C.F.R. 
pt. 280), but would not apply to tanks 
containing hazardous waste that are 
regulated under Subtitle C of RCRA. 
 
The Petroleum Marketers Association of 
America (PMAA) has repeatedly called the 
proposed rule “seriously flawed” and has 
urged EPA to withdraw it.  EPA recently 
conducted follow-up meetings with the 
airline and communications industries (204 
DER A-13, 10/23/12). 
 
Concerns Raised Over Costs 
PMAA told EPA in October comments the 
proposed rule would cost 233,157 affected 
petroleum facilities nationwide $6,100 
annually to comply with the proposed rule 
(206 DER A-12, 10/25/12).  EPA estimated 
compliance costs for businesses would be 
around $900 annually in its proposed rule. 
 
An attendee of the Nov. 13 petroleum 
industry meeting, who declined to be 
identified citing the sensitivity of 
discussions with EPA, said the agency 
committed a “serious procedural flaw” by 
not convening a Small Business Regulatory 
Enforcement Fairness Act (SBREFA) panel 
during the development of the regulations. 
 
Passed by Congress in 1996, SBREFA 
requires federal agencies to notify the Small 
Business Administration's Office of 
Advocacy when a regulation is expected to 
have a “significant impact” on a large 
number of small business entities. Officials 
from the Small Business Association, 
relevant federal agencies, and the Office of 
Management and Budget's Office of 
Information and Regulatory Affairs then 
convene a panel to hear from potentially 

affected small business entities. 
 
The petroleum marketing industry strongly 
objects to EPA's conclusion that the storage 
tank rule would not have a significant 
economic impact on small business entities. 
 
EPA Disagrees with SBREFA Claim 
EPA strongly disagreed with the claim that 
it would need to convene a SBREFA panel 
before promulgating the rule. 
 
“EPA followed required procedures when 
drafting the proposed rule,” the agency told 
BNA. “We worked extensively with 
stakeholders to develop the proposal and 
completed all necessary analysis.” 
 
The meeting attendee also told BNA the rule 
could lead to inadvertent releases by 
requiring testing of equipment that is not 
designed to be repeatedly removed, like 
drop tubes and sensors, or put under 
pressure, like interstitial spaces in pipes and 
sumps. 
 
Mark Morgan, regulatory council for 
PMAA, told BNA Nov. 29 he was pleased 
the agency will not rush the final 
underground storage tank rule. 
 
“The autumn 2013 deadline for publication 
in the Federal Register will give [EPA's 
Office of Underground Storage Tanks] 
additional time to seriously address PMAA's 
concern about compliance costs which we 
maintain were significantly underestimated 
by the agency,” he said. “PMAA would 
ultimately prefer that the rule be withdrawn, 
redrafted, and presented to small business 
stakeholders for review before a proposed 
rule is republished. The proposed rule as 
written, however, imposes compliance costs 
on small business marketers that we simply 
cannot accept.” 
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Airlines Applaud EPA Time Frame 
Victoria Day, spokeswoman for Airlines for 
America, which represents the airline 
industry, also applauded EPA's time frame 
for issuing the final rule. 
 
“A4A believes it is appropriate that EPA 
take the time needed to publish its final 
underground storage tank rule, taking into 
account the numerous industry comments 
they received,” Day said in a Nov. 29 
statement to BNA. 
 
The Environmental, Health & Safety 
Communications Panel, a communications 
industry group that met recently with EPA, 
was unavailable for comment on the time 
frame for the final rule. 
 
 
 
Phillip Morris To Hike Tobacco Prices 
Philip Morris USA is raising its cigarette list 
price 6 cents on all its brands. The increase 
is slated to take effect Dec. 3, according to 
Wells Fargo Securities LLC's trade contacts. 
 
Wells Fargo Securities has been expecting 
the per-pack uptick -- and even predicted 
Altria's PM USA would lead the way -- 
based on results of its recent Tobacco Talk 
industry trade surveys. The only difference 
is the increase is coming a week earlier than 
expected, according to Bonnie Herzog, 
managing director of beverage, tobacco and 
consumer research at Wells Fargo 
Securities. 
 
Importantly, she pointed out, PM USA is 
offering Marlboro Leadership Price (MLP) 
option stores the opportunity to maintain 
their existing Marlboro retail selling prices 
through Dec. 15. 
 
Wholesalers were also bracing for the price 
increase and began stocking up on cigarette 

inventory in advance of an uptick, as 
CSNews Online previously reported. 
 
"We expect [fourth quarter 2012] industry 
cigarette volume should be strong given 
inventory building by wholesalers in 
advance of this price increase," Herzog said. 
"We expect overall cigarette net price 
realization to accelerate in 2013 and we 
have further conviction industry top line will 
improve during Q4 and beyond driven by 
stronger volume trends, higher list prices 
and easing promotional spending." 
 
In addition to raising cigarette prices, PM 
USA is increasing the price on Marlboro 
Snus by 5 cents a tin or flip-top box. 
 
"Overall this price increase is positive and 
indicates the industry continues to have 
pricing power. Given that consumption will 
likely continue to decline in the mid-single 
digit range, pricing is necessary to drive top-
line growth," Herzog said. 
 
R.J. Reynolds Inc. and Lorillard Inc. are 
expected to follow suit with price increases 
of their own in the coming days, she added. 
 
 
 
Tobacco Cos. Must Admit  
Deception on Products, Ads 
Major tobacco companies have been ordered 
by a federal judge to admit they lied about 
the dangers of cigarettes -- and use their own 
money to pay for the public advertising 
campaign. 
 
The ruling sets out what might be the 
harshest sanction to come out of a case that 
the Justice Department brought in 1999 
accusing the tobacco companies of 
racketeering, according to Reuters. 
 
U.S. District Judge Gladys Kessler wrote 
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that the new advertising campaign would be 
an appropriate counterweight to the 
companies' "past deception" dating to at 
least 1964. The advertisements are to be 
published in various media for as long as 
two years. 
 
The tobacco companies could appeal the 
ruling. The details of the ads, including the 
costs and which media will be involved, are 
still being worked. Once determined, the 
details could lead to another prolonged fight, 
the news agency reported. 
 
In her ruling, Kessler looked to finalize the 
wording of five different statements the 
companies will be required to use. For 
example, one statement begins: "A federal 
court has ruled that the defendant tobacco 
companies deliberately deceived the 
American public by falsely selling and 
advertising low tar and light cigarettes as 
less harmful than regular cigarettes." 
 
Another statement includes the wording: 
"Smoking kills, on average, 1,200 
Americans. Every day." 
 
The largest cigarette companies in the 
United States spent $8.05 billion in 2010 to 
advertise and promote their products, down 
from $12.5 billion in 2006, according to a 
report issued in September by the Federal 
Trade Commission. 
 
"We are reviewing the judge's ruling and 
considering next steps," Bryan Hatchell, a 
spokesman for Reynolds American Inc., told 
Reuters. Philip Morris USA, a unit of Altria 
Group Inc, is studying the decision, a 
spokesman said. 
 
A spokesman for a third major defendant, 
Lorillard Inc., had no immediate comment. 
 
Kessler's ruling considered whether the 

advertising campaign, known as corrective 
statements, would violate the companies' 
rights, given that the companies never 
agreed with her 2006 decision that they 
violated racketeering law. However, she 
concluded the statements were allowed 
because the final wording is "purely factual" 
and not controversial. 
 
In August 2006, Kessler found that cigarette 
makers needed to be punished for deceiving 
the public about the dangers of smoking, as 
CSNews Online previously reported. Her 
ruling came at the conclusion of a nine-
month trial. The ruling also ordered tobacco 
companies to stop labeling cigarettes as 
"low tar," "light," "natural" or any other 
"deceptive brand descriptors which 
implicitly or explicitly convey to the smoker 
and the potential smoker that they are less 
hazardous to health than full-flavor 
cigarettes. 
 
 
 
Gas Rationing Ends In New York City 
Gas rationing in New York City ended at 6 
a.m. on Saturday, Nov. 24, reported the Wall 
Street Journal. More than 85 percent of 
approximately 800 gas stations within the 
city's five boroughs are back in service after 
closing due to power outages and fuel 
shortages caused by Superstorm Sandy. 
 
Mayor Michael Bloomberg instituted the 
rationing system, which allowed drivers to 
fill up on odd-numbered dates if their 
license plate ended in an odd number, on 
Nov. 9. Last week, he extended the rationing 
in order to keep lines at gas stations down as 
people traveled over the Thanksgiving 
weekend. 
 
"The odd-even license plate system not only 
significantly reduced extreme lines, but also 
eased anxiety and disruptions for drivers at 



Page 9 – January 2013 

gas stations across the five boroughs," 
Bloomberg said in a statement. 
 
Only 25 percent of gas stations within city 
limits were operating when the rationing 
system went into effect, according to the 
report. 
 
Fuel restrictions were also placed on Long 
Island drivers in Nassau and Suffolk 
counties at the same time, but officials there 
had already ended rationing. 
 
 
 
Tin Foil Bandits 
You might not think stolen or expired credit 
cards and tinfoil could amount to much of a 
scam, but you’d be wrong. Tinfoil thievery 
— where the criminals use the foil to block 
satellite dish reception — is back in 
Michigan and Illinois, Oil Express reports. 
 
The Michigan Petroleum Association is 
warning retailers of the scam, which 
involves one person uses a bad credit card to 
start fueling and distracts employees, while 
another climbs onto the station’s rooftop to 
wrap the satellite dish in tinfoil. By blocking 
the credit-card readers, the transactions are 
stalled and the thieves can get away with 
large purchases both at the pump and inside 
the store, according to Oil Express. 
 
The association says that retailers with 
easily accessible rooftops should be 
especially vigilant about checking their 
satellite dishes and systems. 
 
 
 
Menu Labeling Rules Tying  
Pizzerias Up in Knots  
How many different pizza combinations can 
you order at Domino’s? The answer might 
shock you: 34 million. That’s what 

Domino’s calculated as it began the process 
of providing calorie information to comply 
with the menu-labeling component of the 
Patient Protection and Affordable Care Act, 
the Minority Report reports. 
 
The Office of Management and Budget 
(OMB) said the menu-labeling rule ranks 
third as the most costly regulation because 
each pizza retailer would shell out $4,700 
just to post the calorie information. The U.S. 
Food and Drug Administration (FDA) will 
be putting the rule into place soon. 
 
“This regulation has nothing to do with 
advancing consumer health and everything 
to do with financially punishing small 
businesses, not something a country trying 
to get its economy moving again needs,” the 
Minority Report wrote. 
 
With many Domino’s small, family-owned 
businesses, this rule will cause financial 
stress on many locations. The company 
already has an online Cal-o-meter to provide 
customers with a comprehensive look at 
calorie content in all 34 million pizza 
combinations. 
 
 
 
Generator Bill 
Senator David Carlucci, Democrat from 
Rockland County has introduced Bill S7865 
which will require service station to install 
generator.  This is in response to “Sandy” 
which disrupted power downstate to the 
extent motor were unable to purchase motor 
fuel.  The Senator will, except for a tax 
credit place the expense on service station 
operators.  In his memo in support he makes 
the following points.  WE WILL OPPOSE 
THIS BILL. 
 
Bill Number: S7865 Sponsor: Carlucci 
An act to amend the general business law 
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and the tax law, in relation to alternate 
generated power capacity; and providing for 
the repeal of certain provisions upon 
expiration thereof 
 
Purpose: 
The purpose of this bill is to require certain 
service stations and fuel 
terminal and wholesalers to purchase and 
install an alternate generated power source 
to be used during power outages. 
 
Summary Of Provisions: 
Section 1. This section required fuel 
terminals, wholesalers and certain motor 
fuel retailers to purchase and install by 
September 1, 2014 an alternate generated 
power source which will enable them to 
operate their loading racks, fuel pumps, 
dispensing equipment, life safety systems, 
and payment acceptance equipment within 
24 hours of a major disaster that causes the 
facility to lose electrical power. The bill 
requires all motor fuel terminal facilities and 
wholesalers to purchase and install an 
alternate generated power source. The bill 
also requires all newly constructed or 
substantially renovated motor fuel retail 
outlet to install this power source as well. 
Certain motor fuel retail outlets within one 
half mile of an interstate or a federal or state 
evacuation route will also be required to 
purchase and install an alternate generated 
power source.  
These facilities will be required to have an 
electrical contractor install a transfer switch 
as well as maintain documentation attesting 
to the periodic testing and operational 
capacity of the system. 
Section 2. Tax Credit:  This section will 
provide a tax credit for the 
purchase and installation of an alternate 
generated power source. 
Facilities that are required to purchase and 
install an alternate power 
source under section one of the bill will be 

allowed a tax credit of up 
to 50% of the cost of installation and 
purchase. If a facility is not required to 
purchase and install the generator than the 
tax credit will be 50% of the cost to 
purchase and install the power source but 
cannot exceed $2,500. 
If an alternate generated power source for 
which the facility received a tax credit for is 
returned, sold, or removed from service 
within one year from the date that the power 
source was installed, then the amount of the 
tax credit will be re-captured. 
 
Justification: 
Hurricane Sandy left many New York 
counties devastated and without power for 
weeks. Due to this, many gas stations were 
left without power and were unable to meet 
the demands of thousands who were in need 
of gas for their vehicles and home 
generators. When fuel became available, 
many gas stations were still unable to 
provide it to consumers because their 
facilities were still without power.  
Consumers were forced to wait for hours in 
mile long lines in order to get gas from the 
few stations that were able to get their power 
restored.  
 
This legislation will ensure that this does not 
occur again. This legislation mirrors Florida 
law and proposed legislation in California.  
Florida and Louisiana are the only states 
thus far that require certain service stations 
and terminals and wholesalers to install an 
alternate power source. This requirement 
allows for these stations to remain operable 
after a major disaster such as Hurricane 
Sandy.  Requiring gas stations to have this 
alternate power source makes sure that 
residents have access to gasoline that will 
enable them to be able to leave the impacted 
area prior to or after the storm hits as well as 
to be able to have motor fuel necessary to 
power their own home generators. Including 
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a tax credit, such as the one proposed in 
California, will provide financial relief to 
those facilities that are required to continue 
to operate when there are large power 
outages due to a major disaster. This will 
make sure the New York residents will 
continue to have access to vital fuel to run 
their vehicles and own generators which 
become crucial during the colder months. 
 
 
 
General Counsel Corner 
When Are NSFs Not Sufficient Reason for 
Termination under the PMPA? 
By Peter H. Gunst 
 
Joseph v. Sasafrasent, LLC, 2012 WL 
3038541 (7th Cir. 2012), concerns a 
distributor’s attempt to terminate a lessee 
dealer after he repeatedly bounced EFTs for 
non-sufficient funds (“NSF”). 
 
The case is significant because it attempts to 
strike a balance between the franchisor’s 
right under the PMPA to terminate for the 
franchisee’s failure to pay in a timely 
manner for product, and the franchisee’s 
right to a preliminary injunction to forestall 
termination under the PMPA’s liberal 
standard. 
 
The relationship between franchisor and 
franchisee had been marred by repeated NSF 
incidents, some of which the dealer took 
responsibility for, while blaming the 
distributor’s collection practices for others. 
The three July 2010 NSFs that triggered the 
distributor’s notice of termination followed 
the dealer’s decision to change banks. 
 
The first July NSF resulted from the 
distributor debiting the dealer’s old bank 
account, and the dealer conceded his 
responsibility because he had not provided 
the distributor with adequate notice of his 

change of accounts. The second July NSF 
was caused by the distributor, which 
continued to debit the dealer’s old account 
even after receiving notice of the account 
change. The third July NSF, according to the 
dealer, was attributable to “mutual mistake.” 
It supposedly resulted both from the dealer’s 
failure to move money into the new account, 
and from the distributor’s failure to deposit 
credit card receipts into the correct account. 
 
When the distributor sent the dealer a notice 
of termination for untimely payment for 
product, the dealer sought a preliminary 
injunction in federal court. The obstacle that 
he had to overcome was the PMPA’s 
express incorporation of failure to make 
timely payment as a valid ground for 
termination or nonrenewal. When the federal 
district court ruled against the dealer, he 
appealed to the Seventh Circuit Court of 
Appeals. 
 
The Seventh Circuit joined the majority of 
other circuits that have held that the 
occurrence of one of the specific events 
listed in 15 U.S.C. § 2802(c) – such as a 
failure to make timely payment – justifies, a 
matter of law, a franchisor’s decision to 
terminate the franchise. But that was not the 
end of the court’s inquiry. 
 
The Court of Appeals reversed the district’s 
denial of an injunction and sent the case 
back to the district court for further analysis 
because the district court had failed to 
consider adequately the definition of what 
constitutes a dealer’s “failure,” which is 
contained in §2801(13) of the PMPA. 
 
The statute excludes from the definition of 
“failure” – including a failure to make 
payment – any failure which is “only 
technical or unimportant” or is due to a 
“cause beyond the reasonable control of the 
franchisee.” 
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The district court was directed to evaluate 
whether the July incidents that were 
attributable to the dealer were significant in 
view of the continuing relationship between 
the parties, and the extent to which the NSFs 
were attributable to the distributor’s own 
mistake, and therefore not under the 
reasonable control of the dealer. 
 
All of this seems to be a matter of legal 
technicalities, and so it is.  The important 
point, however, is that even a ground for 
termination expressly recognized in the 
PMPA may not necessarily be fatal to a 
dealer’s position, if he is given some leeway 
to explain mitigating circumstances. 
 
 
 
Enroll Your Business With Energy Plus! 
As a resident of New York, you have the 
choice to decide who lights up your 
business. To help members with this 
decision, NYSASSRS has partnered with 
Energy Plus®, one of the fastest growing 
energy suppliers, to offer members a custom 
electricity and natural gas program. You can 
enroll with Energy Plus to receive an 
Activation Bonus just for signing up and 
annual Cash Back on your energy supply 
charges each year! 
 
When you enroll your business with Energy 
Plus, you will be eligible to receive a $50 
Activation Bonus AND an automatic 3% 
Cash Back rebate on your annual electricity 
supply charges. You can also enroll your 
home for a $25 Activation Bonus and earn 
annual Cash Back rebates of 2%. Earn even 
more Cash Back when you enroll your 
natural gas account. Business accounts 
receive 3% Cash Back and home accounts 
receive 2% Cash Back with a $25 Activation 
Bonus.  
 
Switching is easy as there are no sign-up 

fees, cancellation fees, or long-term 
commitments, and even staff members can 
save.   There are no changes to your service 
- your utility company will continue to 
deliver your electricity and natural gas, mail 
your bill, read your meter and handle any 
power outages/service issues. To be eligible, 
you just need an address within the Energy 
Plus service area, which covers all of New 
York State, except areas covered by the 
Long Island Power Authority (LIPA), due to 
limited eligibility for choice programs in the 
LIPA region.   
 
Call Energy Plus at 855-388-5274 and 
mention Offer Code “SER-0059.” 
 
 
 
DMV Record Retrieval 
 
DMV record retrieval is available to 
association members and affiliates at a cost 
of $12 per record.  Additionally, you may 
order DMV certified paper abstracts of 
drivers license, vehicle registration, and 
vehicle title records for an additional fee of 
$2 per abstract. Please call 518-452-4367. 
 
 
 
Attention Inspection Stations 
The association has received a flurry of 
requests for legal representation for 
violations of the DMV commissioner 
regulations known as "clean scanning."  that 
is  when a vehicle other that the one to be 
inspected is substitute for the OBD-II part of 
the test.  We have no defense for these 
violations.  DMV has the ability to trace the 
OBD-II inspection to the vehicle used for 
the inspection. 
 
If you cannot pass a vehicle for any reason, 
get help.  That help could come from DMV.  
This is a violation that almost always results 
in revocation.   
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